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IN THE SUPREME COURT
OF THE STATE OF UTAH
THE STATE OF UTAH,

Plaintiff and Respondent
Case Nu.

vs.

EU\VARD KAY and
SELDON CLARENCE DARROJV,

12104

Defendants and Appellant

Appellant's Petition to Rehear

NATURE OF THE CASE
Defendant-Appellant Seldon Clarence Darrow was
charged with the crime of forgery.

DISPOSITION IN THE LO,VER COURT
The jury found the Defendant guilty as charged
on which the Trial Judge entered judgment and im1

posed an indeterminate sentence of not less than one
nor more than twenty years in the Utah State Prison.

THE RELIEF SOUGHT ON APPEAL
Defendant-Appellant Seldon
seeks a new trial.

Clarence Darrow

RELIEF SOUGHT ON PETITION TO
REHEAR
Defendant-Appellant Seldon Clarence Darrow pe·
titians this Court to reconsider its decision filed October
8, 1970, and assigns as specific grounds therefor, the
following:

POINT I
THIS COURT'S DECISION INCORRECTLY
CONCLUDED THAT NOTHING IN THE
RECORD ON APPEAL RElVIOTEL Y INDI·
CATED THAT EACH CHURCH MEMBER
HAD OR HAS AN INTEREST IN THE PUR
LOINED OR ANY OTHER CHURCH FUNDS
BECAUSE THE RECORD IS UNCONTRO·
VERTED THAT EACH CHURCH l\IEMRER
DOES HA VE AN INTEREST IN CHURCH
PROPERTY.
2

ARGUMENT
POINT I
Appellant concedes that if the last paragraphl of
this Court's decision, from which this point is directly
taken, is literally or substantially correct, he has failed
in his burden of proof on appeal, and Point I of the
Argument in his Brief is not well taken. The Appellant
respectfully submits, however, that the record on appeal
shows that each member of the Church does possess some
interest in the Church's property of which these funds
were a part, and that record is silent as to any proof
to the contrary.
On rereading Appellant's Brief counsel notes and
therefor suggests that this issue may have been obscured
and glossed over with his own verbiage that unduly
emphasized his own opinion as to the results of the
jurors' interest rather than to concentrate on the presence of such interest, and so did not make this point
as clearly in this Court as it seemed to him. The interest
ref erred to is that contained in the Articles of Incorporation of the Church entity which were admitted in
the Trial Court as Exhibit S-2, designated as part of
the record on appeal and now is on file in this Court
as part of the record on appeal. The pertinent provision
l. ''Thf' claim that each juror had a
in th.e
there is
funds hypothecated by the forgery i.s
nothing in this record that remotely md1catEs. that Eacn Church
member had or has an interest in the purlcmed or any othe:·
Church funds, - and no one, we think, justifiably
coi;dude that a member of the Church had. any mtercst m suc11
funds in this case that could be the subJect of assignment or
sale in the market place".
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of these articles is printed in Appellant's Brief at Page
5, Note 2, stating in part,
"The object of this corporation shall be to ac.
quire, hold and dispose of such real and personal
property as may be conveyed to or acquired by
said corporation for the benefit of the membet:s
of the Church2 .
"
The precise point that Appellant believes to be un·
answered by the present decision but yet remains a valid
constitutional question is whether a Mormon having
whatever rights that are conferred on him by virtue of
the quoted Articles of Incorporation meets the consti·
lutional criteria of Article I, Section 12 of the Consti·
tution of Utah, which provides that every criminal
defendant is entitled to have a speedy public trial before
an impartial3 jury. The issue here is thought to be simple
and uncomplicated. There are no further facts to be
found beyond the fact of membership in the Church.
for given that fact it is then a question of law as to the
nature and extent of the rights conferred on such a rnem·
ber accruing to him from the Articles of Incorporation,
and it is a correlary legal question as to whether such
rights are compatible with the constitutional mandate.
This Court has held that qualification of a juror
presents a mixed question of law and fact, State vs.
Draper, 27 Pac. 2d 39. It is also undisputed, however.
that ·where the essential facts are not in dispute, the
legal question of the legal relations arising therefroJII
2. Emphasis Supplied.
3. Emphasis Supplied.
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is a question of law. 5 Am. Jur. 2d 270, 272, Appeal and
Error, Section 829. Discretion or absence of discretion
by the Trial Judge is therefore not an issue, as the
essential fact to be found from which the legal questions
arise was not in dispute.
The present decision imputes to Appellant's counsel
a leveling of charges that Mormon Church members
and others possess congenital, ingrained or adopted dishonesty where his Church's and his own property is
concerned. These words are much, much stronger than
counsel intended. The intention was to urge that
persons when dealing with their Church's or their own
property have usually been regarded in constitutional,
case and statutory law as not being entirely impartial.
A dear distinction emerges when reading the existing
law on this subject between cases dealing with Church
property in which a member has some inetrest contrasted
with cases involving a religious bias standing apart from
any connection with any Church property involved in
litigation. In Cleage vs. Hyden, 53 Tenn. 73, 72 ALR
912, the holding was that it was reversible error to
permit members of either Church to act as jurors over
objection because as beneficiaries of the property, they
could not be expected to act with impartiality. In
Casey vs. Archbishop, 143 A2d 627, 72 ALR 2d 893,
certain voir dire questions were not put by the Trial
Court because the questions tended to go into the jurors'
religious affiliations. On appeal, this Maryland Court
said that even if this were true, the parties have a right
to delve into the subject for ascertaining bias or preju-
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dice, pomtmg out also that a party has a right to a
jury free of all disqualifying bias or prejudice. This
case is cited, not as an example of a Church
interest in Church property, but to show that the funda.
mental issue in such a case is the fact or absence of
impartiality in the juror, not his religious belief or the
lack thereof. This point is further emphasized at Pages
12 and 13 of the Appellant's Brief.
CONCLUSION
For the reasons stated, Appellant urges the Court
to review its present decision in the light of the uncon·
iroverted evidence of Exhibit S-2 of the record on
appeal showing that every member of the Mormon
Church has some interest in the Church property, and
to decide whether that interest under the facts of the
case at bar satisfies the impartial jury mandate of the
Utah Constitution .
Some of this argument has hen made orally to this
Court in Case No. 12189 and Appellant requests that
such argument be considered as part of this Petition.
DA TED this 28th day of October,

Mc.MILLAN, BROvvMNG AND
LYBBERT
1020 Kearns Building
Salt Lake City, Utah 84101
Attorney for Defendant-Appellant
Seldon Clarence Darrow
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